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1 Introduction 


This  document  is  intended  as  a companion 
to  Alcohol  and  Drug  Policies:  A Guide  for 
School  Boards.  Its  purpose  is  to  provide  the 
legal  information  required  for  educators  to 
develop  a comprehensive  policy  for 
dealing  with  student  alcohol  and  drug  use. 
School  boards,  principals,  and  teachers 
have  a broad  range  of  rights,  powers,  and 
obligations  which  are  derived  from 
various  sources.  Taken  together,  these 
sources  give  educators  ample  legal 
authority  to  implement  the  three 
components  of  the  model  policy.  The  real 
challenge  for  educators  is  to  ensure  that 
this  authority  is  judiciously  used  in 
balancing  the  goals  of  the  three 
components,  while  maintaining  the 
student  and  parental  support  that  is 
essential  to  the  overall  success  of  the 
policy. 


The  following  three  sections  of  this 
companion  document  examine  the 
Education  Act  the  Trespass  to  Property 
Act  2,  and  the  Criminal  Code*.  Separate 
rights,  powers,  and  obligations  exist  under 
each  Act  Although  authority  for  a 
teacher’s  or  principal’s  specific  action  is 
not  granted  under  one  Act,  it  may  be 
granted  under  one  or  both  of  the  other 
Acts.  Consequently,  the  entire  text  should 
be  read  before  reaching  any  conclusions 
about  what  one  may  or  may  not  be 
empowered  to  do. 

Following  the  review  of  the  three  Acts, 
we  discuss  educators’  obligations  for 
recordkeeping,  confidentiality,  and 
disclosure.  The  focus  then  shifts  to  a 
detailed  examination  of  one  of  the  leading 
cases  in  this  field.  The  final  section 
summarizes  the  conclusions  which  can  be 
drawn  from  this  material. 


"Separate  rights, 
powers,  and 
obligations  exist 
under  each  Act 
Although 
authority  for  a 
specific  action  is 
not  granted  under 
one  Act,  it  maybe 
granted  under  one 
or  both  of  the 
other  Acts." 
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The  Education  Act 


The  Education  Act  is  a complex  piece  of 
legislation.  For  our  purposes,  the  essential 
provisions  are  drafted  in  general  terms  that 
provide  boards , principals , and  teachers  with 
substantial  authority  and  responsibility.  Until 
recently,  these  provisions  were  rarely 
litigated,  and  the  case  law  which  did  exist 
suggested  that  the  courts  were  willing  to  give 
educators  a relatively  free  hand  in  operating 
the  school  system. 

General  duties  of  teachers  and 
principals 

The  Education  Act  imposes  a variety  of 
obligations  on  teachers4  and  principals0.  It 
also  regulates  the  method  and  content  of 
instruction,  the  conduct  of  principals, 
teachers  and  students,  and  the  learning 
environment  in  the  school.  Both  teachers 
and  principals  are  required  to  set  an 
example  for  students  and  to  instill  in  them 
"the  highest  regard  for  truth,  justice, ... 
sobriety,  industry,  frugality,  purity, 
temperance,  and  all  other  virtues"6. 
Through  various  provisions,  the  Act  also 
imposes  a general  duty  on  teachers  and 
principals  to  establish  a positive  learning 
environment  and  to  encourage  students  in 
the  "pursuit  of  learning"7.  The  Act  and 
Regulations  also  indicate  that  educators 
have  a general  obligation  to  preserve  the 
safety  and  health  of  students. 

These  broad  duties  suggest  that 
educators  have  obligations  to  respond  to 
student  alcohol  and  drug  use.  The  three 
components  of  the  model  policy  for 
student  alcohol  and  drug  use  appear  to  be 
warranted,  whether  one  focuses  on  an 
educator's  responsibility  to  instill  regard 
for  sobriety  and  temperance,  to  establish  a 
positive  learning  environment  or  to 
protect  student  health  and  safety. 


Duty  of  principals  and  teachers  to 
maintain  order  and  discipline 

Both  principals  and  teachers  are  charged 
with  responsibility  for  maintaining  order 
and  discipline^.  Principals  are  ultimately 
accountable  for  ensuring  order  and 
discipline  in  the  school,  and  they  are 
expected  to  establish  appropriate 
guidelines12.  Teachers,  under  the  direction 
of  their  principal,  are  required  to  maintain 
order  and  discipline  in  the  classroom  and 
on  school  premises1*. 

The  concept  of  order  and  discipline  is 
broad  enough  to  support  school  policies 
prohibiting  any  unlawful  conduct  as  well 
as  any  conduct  that  might  pose  a risk  of 
injury  to  students,  staff  or  school 
property*2.  These  provisions  should  also 
enable  principals  and  teachers  to  take 
whatever  steps  are  reasonably  necessary  to 
maintain  an  appropriate  learning 
environment*2.  This  may  entail 
prohibiting  students  from  coming  to 
school  or  school  events  in  an  intoxicated 
condition,  or  from  bringing  alcohol,  drugs 
or  other  potentially  intoxicating 
substances  onto  school  property,  whether 
or  not  the  student's  conduct  is  otherwise 
lawful. 

Power  to  protect,  inspect,  and 
preserve  school  property 

The  Education  Act  and  its  Regulations  grant 
school  boards  and  principals  extensive 
powers  to  deal  with,  protect  and  inspect 
school  property.  Some  of  these  powers  arc 
custodial  in  nature,  focusing  on  the  repair 
and  maintenance  of  school  property14. 
Nevertheless,  there  are  other  provisions 
which  grant  school  boards  and  principals 
virtually  all  the  powers  of  other  property 


"Through  various 
provisions , the 
Act  imposes  a 
general  duty  on 
teachers  and 
principals  to 
establish  a 
positive  learning 
environment  and 
to  encourage 
students  in  the 
'pursuit  of 
learning'." 
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owners1®.  These  provisions  appear  broad 
enough  to  empower  boards,  principals 
and  teachers  to  search  student  lockers 
(which  are  school  board  property), 
particularly  if  parents  and  students  have 
been  informed  in  advance  of  the  school's 
policy  in  this  regard.  It  seems  appropriate 
for  a school  board  to  take  reasonable  steps 
to  ensure  that  its  property  is  not  used  for 
illegal  purposes  or  in  violation  of  its  own 
alcohol  and  drug  policies. 

Nevertheless,  three  notes  of  caution  are 
warranted.  First,  the  right  to  search  a 
locker  would  not,  in  and  of  itself,  justify 
searching  the  student's  property  in  the 
locker.  Similar  concerns  may  be  raised 
about  interfering  with  a lock  belonging  to 
the  student16*.  Second,  the  arbitrary  use  of 
this  power  would  inevitably  generate 
administrative  and  legal  challenges17. 
Third,  regardless  of  the  outcome  of  such 
challenges,  these  tactics  would  probably 
alienate  the  student  body,  thereby 
undermining  the  other  components  of  the 
model  policy. 

Power  to  compel  attendance 

The  Education  Act  requires  children 
between  the  ages  of  six  and  16  to  attend 
school  unless  they  fall  within  one  of  the 
listed  exclusions1®.  Parents  and  guardians 
have  a corresponding  duty  to  ensure  that 
their  children  attend  school;  a breach  of 
this  duty  constitutes  a provincial 
offence1 9.  Similarly,  a child  may  be 
prosecuted  under  the  Act  for  failing  to 
attend  school‘d.  The  Act  also  authorizes 


* Several  Canadian  cases  suggest  that  school 
officials  who  reasonably  suspect  a student 
of  violating  the  law  or  the  school  rules  may 
search  that  student  and  his  or  her 
belongings  under  their  right  to  maintain 
order  and  discipline.  Presumably  the  courts 
would  also  permit  school  officials  to  remove 
a student's  lock  in  such  circumstances, 
given  the  courts'  broad  interpretation  of  the 
order  and  discipline  provision. 


attendance  counsellors  to  take  custody  of 
truants  in  some  situations  and  return  them 
to  their  parents  or  the  school21.  Moreover, 
principals  are  authorized  to  suspend  a 
child  for  persistent  truancy22. 

These  provisions  may  be  used  to 
require  students  to  account  for  their 
absence  and,  coupled  with  attendance 
records  and  other  information,  might 
assist  schools  in  identifying  students  with 
alcohol  or  drug  problems. 

Power  to  refuse  access 

Principals  can  deny  entry  to  anyone  whose 
presence  on  school  property  would  in 
their  judgment  be  detrimental  to  the 
physical  or  mental  well-being  of  the 
students23.  A principal  could  use  this 
power  to  refuse  entry  to  anyone  he  or  she 
believed  was  intoxicated,  was  providing 
alcohol  or  drugs  to  students,  or  was  in 
possession  of  alcohol  or  drugs  in  violation 
of  school  policy.  Although,  for  example,  it 
may  be  appropriate  to  deny  entry  to  a rock 
group  that  openly  advocates  violating  the 
drug  law,  entry  should  not  be  denied  to 
outsiders  simply  because  their  views  on  a 
particular  issue  differ  from  that  of  the 
school  administration24. 

Power  to  suspend  or  expel 
students 

The  Education  Act  gives  educators 
sweeping  authority  to  suspend  and  expel 
students  for  a broad  range  of 
misbehaviour.  A principal  may  suspend  a 
student  for  a fixed  period  of  time,  not 
exceeding  the  limit  set  by  the  board,  for 
"persistent  truancy,  persistent  opposition 
to  authority,  habitual  neglect  of  duty,  the 
wilful  destruction  of  school  property,  the 
use  of  profane  or  improper  language,  or 
conduct  injurious  to  the  moral  tone  of  the 
school  or  to  the  physical  or  mental  well- 
being of  others  in  the  school"2®.  This  last 
ground  for  suspension  is  broad  enough  to 
encompass  any  violation  of  a school's 
alcohol  and  drug  policy,  whether  or  not 


“A  principal 
could  use  the 
power  to  refuse 
access  to  prevent 
the  entry  of 
anyone  he  or  she 
believed  was 
intoxicated , was 
providing  alcohol 
or  drugs  to 
students , or  zvas 
in  possession  of 
alcohol  or  drugs 
in  violation  of 
school  policy." 
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the  student's  conduct  is  illegal. 

As  soon  as  a principal  suspends  a 
student,  the  student  and  his  or  her  parents 
must  be  notified  in  writing  of  the  reasons 
for  the  suspension.  They  must  also  be 
informed  of  the  appeal  procedures.  In 
addition,  the  principal  must  write  to  the 
student's  teachers,  the  appropriate 
attendance  counsellors  and  supervisors, 
and  to  the  board26.  The  student's  parents 
or  guardians,  or  the  student  if  he  or  she  is 
an  adult,  have  a right  to  appeal  the 
suspension.  The  board  is  then  required  to 
convene  a hearing  to  resolve  the  matter22. 
Even  if  there  is  no  appeal,  the  board  may 
remove,  confirm  or  modify  the 
suspension,  and  may  expunge  the  record 
of  it2®. 

The  board  may  expel  any  student  if  "his 
conduct  is  so  refractory  that  his  presence  is 
injurious  to  other  pupils"2^.  Although 
narrower  than  the  grounds  for  suspension, 
the  criteria  for  expulsion  arc  vague.  A 
serious  infraction  or  repeated  infractions 
of  a school's  alcohol  and  drug  policies 
might  well  constitute  grounds  for 
expulsion.  The  Act  provides  detailed 
procedures  that  must  be  taken  to  initiate 
and  convene  an  expulsion  hearing22. 

Students  and  their  parents  can  also 
challenge  a suspension  or  expulsion  order 
in  the  courts.  Until  recently  the  courts 
usually  upheld  the  school's  decision 
unless  there  was  a clear  procedural  error. 
But  as  the  following  case  illustrates,  the 
courts  now  appear  to  be  more  critical  of 
the  substantive  grounds  for  suspension 
and  expulsion  orders. 


In  Peel  Board  of  Education  v.  W.B.  and 
W.S.,  the  court  stated  that  the  mere  fact 
students  have  been  charged  with  a 
criminal  offence  does  not  justify  taking 
any  disciplinary  action  against  them,  let 
alone  initiating  expulsion  proceedings21. 
Furthermore,  the  judge  held  that  the 
expulsion  hearings  would  result  in 
identifying  the  students,  which  would 
violate  section  38  of  the  Young  Offenders 
Act  (S.C.  1980-81-82,  c.  110).  Section  38 
expressly  prohibits  publishing  the  names 
of  those  charged  under  the  Act. 
Consequently,  the  Board  was  prohibited 
from  continuing  the  expulsion 
proceedings.  The  offence  in  question  was 
not  committed  on  school  premises  and  did 
not  constitute  a school  infraction.  It  is 
unclear  whether  the  result  would  have 
been  different  had  the  offence  been 
committed  at  school  and  had  involved  a 
violation  of  the  school  rules. 

Section  22(5)  of  the  Act  gives  a board 
discretion  to  readmit  students  who  have 
been  expelled.  Presumably  a board  could 
also  establish  conditions  for  readmission. 
For  example,  it  appears  reasonable  that  a 
student  who  has  been  expelled  for 
repeatedly  coming  to  school  intoxicated  be 
required  to  accept  a referral  for  treatment 
as  a prerequisite  for  readmission. 

The  Act  gives  educators  ample 
authority  to  suspend  or  expel  students  for 
violations  of  school  alcohol  and  drug 
policies.  The  challenge  for  school  boards  is 
to  ensure  that  these  powers  are  used  with 
restraint,  in  a manner  that  does  not 
undermine  support  for  their  other  alcohol 
and  drug  initiatives. 


"The  board  may 
expel  any  student 
if  ‘ his  conduct  is 
so  refractory  that 
his  presence  is 
injurious  to  other 
pupils'" 
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The  Trespass  to  Property  Act 
and  Related  Issues 


The  Trespass  to  Property  Act  specifically 
states  that  school  boards  and  those  acting  on 
their  behalf  have  all  of  the  rights  of  other 
" occupiers  ” of  land^.  By  making  it  a 
provincial  offence  to  trespass,  the  Act  creates  a 
sanction  which  "occupiers"  can  use  to  control 
who  may  enter  and  remain  on  their  property. 

Power  to  deny  or  limit  entry 

Anyone  who  enters  premises  without  the 
occupier's  express  consent  when  entry  is 
prohibited,  or  who  remains  after  being 
directed  to  leave,  is  guilty  of  trespassing 
and  may  be  fined  up  to  $1,00033.  An 
occupier  may  prohibit  entry  by  posting  a 
sign  or  by  giving  written  or  verbal 
notice34.  It  may  also  be  presumed  that 
entry  is  prohibited  from  the  way  in  which 
the  property  is  enclosed33.  An  occupier 
may  permit  entry  for  some  purposes  or 
under  specified  circumstances,  but 
prohibit  entry  in  all  other  situations36. 
These  provisions  do  not  apply  to  a person 
who  has  a legal  right  to  enter37.  Since 
students  have  an  obligation  to  attend 
school  until  they  are  16  and  have  a general 
right  to  a public  education38,  they  have  a 
legal  right  to  enter  school  property3^. 
Presumably  this  right  is  conditional  upon 
the  student  complying  with  reasonable 
rules  of  conduct4^.  Consequently,  a board 
may  only  be  able  to  prohibit  or  restrict 
student  entry  if  it  has  some  justification. 

It  appears  reasonable  for  a board  to 
prohibit  entry  by  anyone  who  is  violating 
the  school's  alcohol  and  drug  policies. 
Such  a restriction  is  compatible  with  a 
school's  educational  responsibilities41  and 
docs  not  unduly  limit  a student's  right  of 
entry.  Considerable  care  should  be  taken 
in  formulating  procedures  to  enforce  these 


entry  policies.  For  example,  a board  might 
permit  only  its  own  students  to  attend 
school  dances  and  other  social  events. 
Provided  the  policy  was  made  known  in 
advance,  it  might  be  acceptable  to  require 
students  entering  a school  dance  to  open 
their  purses,  knapsacks  and  similar 
belongings  to  ensure  that  they  do  not 
contain  alcohol.  Nevertheless,  a school 
board  could  not  justifiably  require 
students  to  agree  to  such  a search  policy  as 
a condition  for  attending  classes  because 
students  have  a legal  right  to  attend4^. 
Regardless  of  the  entry  policies  it  adopts,  a 
board  should  distribute  copies  of  them  to 
students  and  parents,  and  post  copies 
prominently  on  the  school  grounds. 

Right  to  arrest 

A police  officer,  an  occupier  and  any 
person  acting  on  an  occupier's  behalf  arc 
authorized  to  arrest  without  a warrant 
anyone  they  reasonably  believe  is 
trespassing43.  The  arrest  is  lawful  even  if 
the  person  arrested  was  not  in  fact 
trespassing.  The  Act  requires  a private 
citizen  who  arrests  a trespasser  to  call  the 
police  and  hand  over  the  suspect  to 
them44.  Once  the  police  are  involved,  the 
occupier  cannot  control  how  the  case  will 
be  handled.  For  example,  a principal  could 
not  stop  the  police  from  laying  a 
trespassing  charge  against  a student  who 
had  been  handed  over  to  them  under  the 
Act. 


"A  police  officer, 
an  occupier  and 
any  person  acting 
on  an  occupier's 
behalf  are 
authorized  to 
arrest  without  a 
warrant  anyone 
they  reasonably 
believe  is 
trespassing." 
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Citizen's  arrest  and  the  Canadian 
Charter  of  Rights  and  Freedoms 

Once  the  school  officials  arrest,  detain  or 
search  a student  under  the  Trespass  to 
Property  Act  or  any  other  penal  legislation, 
they  must  comply  with  the  Canadian 
Charter  of  Rights  and  Freedoms.  For 
example,  in  R.  u.  Lerke 45  the  staff  of  a 
tavern  arrested  the  accused  for  trespassing 
and,  in  searching  him,  found  marijuana. 
The  police  were  called  and  Lerke  was 
charged  with  possession  under  the 
Narcotic  Control  Act 46 . The  Court  of 
Appeal  held  that  arrest  and  search  are 
government  functions  to  which  the 
Charter  applies,  whether  the  person 
making  the  arrest  is  a police  officer  or  a 
private  citizen.  Consequently,  a suspect 
who  is  arrested  or  searched  by  a private 
citizen  is  entitled  to  a broad  range  of  rights 
under  the  Charter  including  the  right  not 
to  be  subject  to  unreasonable  search  and 
seizure47;  the  right  not  to  be  arbitrarily 
arrested  or  imprisoned48;  the  right  to  be 
informed  of  the  reasons  for  the  arrest49; 
the  right  to  retain  and  instruct  counsel50; 
and  the  right  to  be  informed  of  the  right  to 
counsel51.  Pursuant  to  section  24(2)  of  the 
Charter,  evidence  seized  in  violation  of  the 
Charter  must  be  excluded,  if  its  admission 
into  evidence  would,  in  all  the 
circumstances  of  the  case,  bring  the 
administration  of  justice  into  disrepute52. 

The  Court  of  Appeal  held  that  the  staff 
had  lawfully  arrested  Lerke,  but  then 
violated  section  8 of  the  Charter  which 
prohibits  unreasonable  search  and  seizure. 
Consequently,  the  marijuana  which  the 
staff  seized  was  excluded  from  evidence 
under  section  24(2),  and  Lerke  was 
acquitted.  As  we  shall  discuss  in  section  6, 
school  officials  acting  under  the  Education 
Act  may  avoid  some  of  the  Charter 
problems  that  other  private  citizens  face  in 
relying  on  the  Trespass  to  Property  Act,  the 
Criminal  Code  or  other  penal  legislation52. 


Right  to  use  reasonable  force  to 
eject  trespassers  and  to  protect 
property 

The  Criminal  Coder *4  and  the  common 
law55  give  occupiers  the  right  to  use 
reasonable  force  in  ejecting  trespassers. 
Except  in  the  case  of  a violent  intruder,  an 
occupier  cannot  use  any  force  until  after 
the  trespasser  has  been  given  an 
opportunity  to  leave  peacefully.  If  a 
trespasser  refuses  to  leave  after  being 
asked  to  do  so,  an  occupier  can  physically 
remove  him  or  her56.  Nevertheless,  there 
are  two  major  limits  on  the  right  to  eject 
trespassers.  First,  an  occupier  cannot  use 
deadly  force  or  force  likely  to  cause 
serious  bodily  injury  simply  for  the 
purpose  of  ejecting  a trespasser57.  Rather, 
an  occupier  should  call  the  police  and 
tolerate  the  presence  of  the  trespasser  until 
they  arrive.  Second,  an  occupier  cannot 
eject  a trespasser  if  doing  so  would 
foreseeably  endanger  the  trespasser58.  For 
example,  a tavern  was  held  civilly  liable 
for  ejecting  an  extremely  intoxicated 
patron  who  was  subsequently  hit  by  a car 
while  attempting  to  make  his  way  home59. 

This  second  exception  is  important  in 
formulating  school  policies  to  deal  with 
students  who  are  intoxicated.  Since 
educators  are  considered  to  have  a special 
relationship  with  students,  they  would  be 
required  to  take  greater  care  than  other 
types  of  occupiers60.  Consequently,  it 
would  be  inadvisable  simply  to  turn  away 
an  intoxicated  student  at  the  door  of  a 
school  dance,  especially  if  there  was 
reason  to  believe  that  the  student  may  be 
driving.  In  these  situations  a school's 
primary  concern  should  be  with  the 
student's  safety  and  that  of  others  who 
may  be  foreseeably  endangered.  The 
courts  would  probably  require  school 
officials  to  take  reasonable  steps  to  protect 
the  student  in  this  situation61.  This  may 
involve  calling  the  student's  parents  or 
another  responsible  adult,  arranging  to 
have  the  student  taken  home  and  perhaps 
even  calling  the  police  if  there  was  no 
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other  way  of  preventing  the  student  from 
driving6*-. 

The  Criminal  Code  and  the  common  law 
give  occupiers  the  right  to  use  reasonable 
force  to  protect  their  property63.  An 
occupier  should  attempt  to  resolve  the 
issue  peacefully  before  using  any  force.  In 
no  circumstances  can  deadly  force  or  force 
likely  to  cause  serious  bodily  injury  be 
used  simply  to  protect  property64. 


The  penal  consequences  of 
committing  trespass 

As  indicated,  a person  convicted  of 
trespassing  may  be  fined  up  to  $1,000 
under  the  Trespass  to  Property  Act65.  With 
the  permission  of  the  prosecutor  and  the 
occupier,  the  court  may  also  issue  a 
judgment  of  up  to  $1,000  against  the 
trespasser  to  compensate  the  occupier  for 
his  or  her  damages66.  As  an  alternative,  an 
occupier  can  bring  a common  law  tort 
action  against  the  trespasser,  in  which  case 
there  is  no  limit  on  the  size  of  the  damage 
award6*7.  If  the  crown  prosecutor  decides 
not  to  proceed  with  charges  under  the  Act, 
the  occupier  can  irdtiate.a  private 
prosecution.  In  addition  to  any  fine,  the 
convicted  trespasser  may  be  required  to 
compensate  the  occupier  for  the  costs  of 
bringing  the  private  prosecution68. 
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4 The  Criminal  Code 


The  Criminal  Code  grants  private  citizens 
broad  powers  to  arrest  without  a warrant. 
These  powers  are  similar  in  scope  to  those  of 
the  police.  As  well,  the  Code  authorizes  all 
individuals  to  use  reasonable  force  in  self- 
defence  and  the  defence  of  others.  Teachers, 
parents  and  those  standing  in  the  position  of  a 
parent  are  granted  special  authority  to  use 
reasonable  force  to  discipline  a child.  Finally, 
the  Criminal  Code  protects  those  exercising 
legal  authority  from  both  criminal  and  civil 
liability,  provided  they  act  on  reasonable  and 
probable  grounds  and  use  only  reasonable 
force. 

A private  citizen's  right  to  arrest 
without  a warrant 

The  Criminal  Code  authorizes  private 
citizens  to  make  arrests  without  a warrant 
in  three  situations,  two  of  which  are 
relevant  in  the  school  context69.  First,  a 
private  citizen  may  arrest  any  person 
whom  he  or  she  finds  apparently 
committing  an  indictable  offence73.  The 
fact  that  the  suspect  was  not  actually 
committing  an  offence  at  the  time  will  not 
render  the  arrest  unlawful.  The  term 
indictable  offence71  includes  a broad 
range  of  Criminal  Code  offences,  all  of  the 
common  federal  drug  offences  and  all  of 
the  federal  drinking  and  driving  offences. 
Consequently,  school  officials  can  arrest 
without  a warrant  any  student  who  is 
found  apparently  committing  a federal 
drug  offence  or  a federal  drinking  and 
driving  offence. 

Second,  an  owner  or  person  in  lawful 
possession  of  property,  or  a person  acting 
on  his  or  her  behalf,  may  arrest  without  a 
warrant  any  person  found  apparently 
committing  a criminal  offence  "on  or  in 


relation  to  that  property"73.  The  term 
criminal  offence  includes  all  offences 
under  federal  jurisdiction73.  This  second 
power  to  arrest  without  a warrant  is 
broader  than  the  first  because  it  includes 
offences  which  can  only  be  tried  by 
summary  conviction,  such  as  causing  a 
disturbance74  and  unlawful  possession  of 
tobacco  contrary  to  the  federal  Tobacco 
Restraint  Act 78.  It  should  be  emphasized 
that  this  power  to  arrest  is  limited  to 
federal  offences  committed  on  or  in 
relation  to  the  property. 

The  Criminal  Code  requires  private 
citizens  who  make  an  arrest  to  "forthwith 
deliver"  the  suspect  to  the  police76.  Once 
the  police  are  involved,  they  are 
responsible  for  determining  how  the 
matter  will  be  handled.  For  example,  the 
police  may  charge  a student  with  assault 
for  participating  in  a minor  schoolyard 
scuffle,  despite  the  principal's  and 
teachers'  requests  that  the  matter  be 
resolved  informally. 

Search  of  a suspect  as  an  incident 
of  lawful  arrest 

In  the  absence  of  specific  statutory 
authority,  there  is  no  general  right  to 
search  an  individual  until  after  he  or  she 
has  been  lawfully  arrested77.  Following  an 
arrest,  an  officer  or  private  citizen  may 
search  the  suspect,  his  or  her  belongings 
and  the  area  within  his  or  her  immediate 
control  for  evidence  of  the  offence  or  for 
weapons78.  If  other  incriminating 
evidence  is  found  it  may  be  seized  and 
additional  charges  may  be  laid. 

In  order  to  invoke  this  search  power 
school  officials  must  formally  arrest  the 
student,  and  they  are  then  required  to  call 
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the  police79.  Unless  there  is  concern  about 
a weapon  or  destruction  of  evidence,  it  is 
advisable  to  let  the  police  search  the 
student.  Undertaking  personal  searches 
may  prove  embarrassing  to  both  school 
officials  and  students.  Moreover,  personal 
searches,  the  seizure  of  evidence  and  the 
questioning  of  suspects  pose  complex 
legal  issues  which  often  generate  legal 
challenges83. 

Self-defence  and  the  protection 
of  others 

The  Criminal  Code  authorizes  individuals 
to  use  reasonable  force  in  self-defence®1.  In 
order  to  invoke  this  defence  an  individual 
must  establish  that  he  or  she  was  being 
assaulted87.  The  offence  of  assault 
includes  not  only  hitting  an  individual  but 
also  threatening  or  attempting  to  do  so83. 
An  individual  who  makes  a reasonable 
and  honest  mistake  as  to  the  need  to  use 
force  may  still  invoke  the  defence84. 

A person  asserting  the  defence  must 
also  establish  that  he  or  she  used  no  more 
force  than  was  necessary88.  For  example, 
punching  a student  in  response  to  his  or 
her  verbal  threat  may  constitute  excessive 
force  and  negate  the  defence.  But  a teacher 
who  attempts  to  restrain  a student  and 
inadvertently  causes  him  or  her  to  fall  and 
break  an  arm  may  be  viewed  as  having 
used  only  reasonable  force.  The  courts 
assess  the  amount  of  force  used  and  not 
necessarily  the  results  of  its  application86. 
Individuals  can  use  force  which  is  likely  to 
cause  death  or  serious  injury  only  if  they 
reasonably  believe  that  it  is  necessary  to 
protect  themselves  from  death  or  serious 
harm87.  Similar  principles  apply  to  using 
force  to  protect  others88. 


Right  to  use  force  to  prevent  the 
commission  of  an  offence 

The  Criminal  Code  authorizes  individuals 
to  use  force  to  prevent  the  commission  of 
many  federal  offences89.  Essentially  this 
right  applies  to  any  indictable  or  dual 
procedure  offence,  any  summary 
conviction  offence  committed  on  or  in 
relation  to  the  individual's  property93  and 
any  offence  that  "would  be  likely  to  cause 
immediate  and  serious  injury"  to  any 
person  or  property91.  These  powers  would 
authorize  school  officials  to  use  as  much 
force  as  was  reasonably  necessary  to 
prevent  an  intoxicated  student  from 
driving.  This  section  would  also  provide 
additional  authority  for  school  officials  to 
prevent  assaults,  destruction  of  school 
property,  drug  offences  and  a wide  range 
of  other  crimes. 

Defence  of  discipline 

Section  43  of  the  Criminal  Code  states  that 
"every  school  teacher,  parent,  or  person 
standing  in  the  place  of  a parent  is  justified 
in  using  force  by  way  of  correction  toward 
a pupil  or  child...who  is  under  his  care,  if 
the  force  does  not  exceed  what  is 
reasonable  under  the  circumstances".  As 
the  following  case  illustrates,  Canadian 
courts  have  traditionally  interpreted  this 
provision  as  authorizing  physical 
punishment  for  violation  of  school 
disciplinary  rules97. 

In  R.  v.  Haberstock , three  pupils  were 
thought  to  have  called  the  vice-principal 
names  as  they  were  leaving  on  a Friday 
afternoon93.  The  following  Monday 
morning  the  vice-principal  confronted  the 
boys  in  the  schoolyard  and  slapped  each 
of  them  in  the  face.  Reversing  the  trial 
judgment,  the  Court  of  Appeal  acquitted 
the  vice-principal  of  assault.  The  Court 
simply  assumed  that  this  summary  use  of 
corporal  punishment  served  a corrective 
function  and  was  therefore  justified  under 
section  43.  Even  though  one  of  the  pupils 
may  have  been  innocent,  the  Court  held 
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that  the  vice-principal  was  justified 
because  he  honestly  believed  that  the  child 
had  participated  in  the  incident. 

There  have  been  significant  changes  in 
attitudes  towards  the  use  of  corporal 
punishment  in  the  school  system,  as 
reflected  by  the  increasing  number  of 
school  boards  that  have  prohibited  or 
restricted  the  use  of  force.  Judicial 
attitudes  also  appear  to  be  changing.  In  a 
recent  case  involving  the  use  of  force  to 
discipline  a mentally  retarded  adult,  the 
Supreme  Court  of  Canada  stated  that 
section  43  had  to  be  strictly  interpreted 
and  applied94.  In  affirming  the  residential 
counsellor's  conviction  for  assault,  the 
Court  emphasized  that  force  can  be  used 
only  to  benefit  the  student's  education. 
Quoting  earlier  authority,  the  Court  stated 
that  the  power  of  correction  can  be  used 
only  "in  the  interests  of  instruction"  and 
that  "any  punishment... motivated  by 
arbitrariness,  caprice,  anger,  or  bad 
humour  constitutes  an  offence  punishable 
like  ordinary  offences"9^. 

These  recent  developments  alone 
should  discourage  school  officials  from 
relying  upon  the  Criminal  Code  defence  of 
discipline.  Moreover,  the  validity  of 
section  43  will  probably  be  challenged 
under  the  Canadian  Charter  of  Rights  and 
Freedoms  96.  Finally,  this  use  of  force  will 
probably  undermine  the  co-operative 
atmosphere  that  is  essential  to  the 
successful  implementation  of  the 
preventive  and  intervention  components 
of  a comprehensive  student  alcohol  and 
drug  policy. 


Protection  from  criminal  and  civil 
liability 

In  addition  to  authorizing  arrests  and 
other  enforcement  procedures,  the 
Criminal  Code  protects  those  who  act  under 
legal  authority.  Section  25(1)  states  that 
everyone  who  is  authorized  or  required  by 
law  to  do  an  act  is,  "if  he  acts  on 
reasonable  and  probable  grounds," 
justified  in  doing  that  act  and  in  "using  as 
much  force  as  is  necessary  for  that 
purpose".  For  example,  school  officials 
who  are  lawfully  arresting  a student  for  a 
drug  offence  would  be  justified  in  using  as 
much  force  as  necessary  to  subdue  the 
student.  The  courts  have  held  that  the 
term  "justified"  means  protected  from 
both  criminal  charges  and  civil  lawsuits97. 
It  should  be  noted  that  common  law 
defences  would  also  provide  protection 
from  civil  liability  in  these  situations. 
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5 


The  Recordkeeping, 
Confidentiality,  and  Disclosure 
Obligations  of  Educators 


Concepts  of  confidentiality  and 
privilege 

When  the  term  "confidentiality"  is  used  in 
a legal  context,  it  refers  to  the  obligation  to 
refrain  from  voluntarily  disclosing  any 
information  which  has  been  received  in 
confidence  and  not  to  situations  in  which  a 
person  is  compelled  to  disclose 
information  by  a court  or  by  legislation9®. 
A confidentiality  obligation  may  be 
imposed  on  an  individual  by  statute99,  or 
it  may  be  assumed  by  an  individual  who 
promises  to  maintain  confidentiality100. 
An  individual  who  breaches  his  or  her 
statutory  duty  to  maintain  confidentiality 
may  be  prosecuted  under  the  relevant 
statute101.  As  well,  the  person  whose 
confidence  is  breached  may  recover 
damages  in  a civil  suit107  and  may  initiate 
disciplinary  action  against  the  offending 
parties,  if  they  are  professionals10®. 

The  term  "privilege"  refers  to  the  right 
to  refuse  to  disclose  confidential 
information  even  when  faced  with  a court 
order  or  when  giving  testimony104. 
Traditionally,  the  only  professional 
relationship  to  which  privilege  applies  is 
that  of  a solicitor  and  his  or  her  client10®. 
Other  individuals,  such  as  the  police  and 
their  informants  and  doctors  and  their 
patients,  may  apply  to  the  court  to  have 
their  confidential  communciations 
exempted  from  compulsory  disclosure  in 
legal  proceedings.  The  courts  have  been 
reluctant  to  grant  privilege  to  such 
communications.  If  the  information  has  a 
bearing  on  the  case,  the  courts  will  usually 
rule  that  the  interests  of  justice  outweigh 
the  importance  of  maintaining 


confidentiality  and  will  require 
disclosure1  °^. 

As  we  shall  discuss,  a great  deal  of  the 
information  educators  receive  is 
confidential  but  very  little  is  privileged. 
Consequently,  it  is  important  that  school 
officials  accurately  describe  to  students  the 
limits  of  confidentiality  in  counseling  and 
treatment  situations.  Moreover,  school 
officials  would  be  well  advised  to  adopt  a 
working  assumption  that  they  and  their 
records  may  one  day  be  examined  in  open 
court. 

Recordkeeping,  confidentiality, 
and  privilege  under  the 
Education  Act 

(a)  The  Ontario  Student  Record 

The  Education  Act  requires  a principal  to 
maintain  a record  for  each  student 
enrolled  in  the  school107.  There  are 
complicated  regulations  concerning  what 
the  record  may  and  may  not  contain.  A 
principal  may  place  in  the  records  any 
information  he  or  she  believes  will  be 
"beneficial  to  the  teachers  in  the 
instruction  of  the  pupil"10®.  Nevertheless, 
Ontario  Regulation  390, 1986,  section  30(1) 
provides  that  a student  record  cannot 
contain  any  information  that  discloses  a 
contravention  or  alleged  contravention  of 
federal  or  provincial  penal  legislation.  It  is 
hard  to  reconcile  section  30(1)  with  section 
237(13),  which  states  "nothing  in  this 
section  prevents  the  use  of  a record...for 
the  purposes  of  a disciplinary 
proceeding."  Although  the  issue  is  far 
from  settled,  presumably  a principal  can 
include  in  the  record  information  on 
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school  infractions  and  disciplinary  actions, 
even  if  the  student's  conduct  also 
constitutes  an  offence10^. 

(b)  Confidentiality  and  access 

The  Education  Act  provides  that  teachers, 
principals  and  other  school  officials  have 
access  to  student  records,  but  that  they 
must  preserve  their  secrecy110.  Unless 
otherwise  stated  by  the  Act,  this  provision 
precludes  voluntary  disclosure  of  the 
contents  of  the  record  without  the  written 
consent  of  the  student,  or  of  the  parents  or 
guardians  if  the  student  is  a minor111.  The 
Act  also  gives  all  students  the  right  to 
examine  their  records.  Parents  or 
guardians  are  entitled  to  examine  their 
child's  record  only  if  the  child  is  a 
minor112.  Students  and  their  parents  or 
guardians  may  request  that  the  principal 
correct  any  inaccuracies  in  the  record113 
and  remove  any  information  which  is  not 
conducive  to  improving  the  student's 
instruction114. 

Unless  the  appropriate  written  consent 
is  provided,  school  officials  must  refuse 
requests  for  information  from  a student 
record.  Even  a police  request  must  be 
denied.  Similarly,  a teacher  could  not 
disclose  to  the  parent  of  an  adult  student 
any  information  contained  in  the  student's 
record  without  the  student's  written 
consent11®. 

(c)  Privilege 

The  Education  Act  severely  limits  how  any 
information  contained  in  the  record  may 
be  used.  It  provides  that  the  record  is 
inadmissible  in  any  trial,  inquest,  inquiry, 
examination,  hearing,  or  other  proceeding 
except  for  the  purpose  of  establishing  the 
record's  existence116.  Although  this 
provision  suggests  that  the  record  is 
privileged  from  disclosure  in  any  legal 
proceeding,  the  courts  have  greatly 
narrowed  its  impact.  This  issue  was 
squarely  addressed  in  R.  v.  B.,  a case  in 
which  a 16-year-okl  was  charged  with  the 
murder  of  an  elderly  woman112.  The 


Court  noted  the  direct  conflict  between  the 
Canada  Evidence  Act , which  authorized  the 
admission  of  the  record,  and  the  Education 
Act , which  prohibited  admission.  In 
admitting  the  student  record,  the  judge 
stated  that  the  court  must  "accept  the 
direction  and  authority  of  federal 
legislation"11®.  Moreover,  the  Court  held 
that,  despite  the  provisions  of  the 
Education  Act , the  school  officials  were 
required  to  testify11^. 

Even  in  matters  within  provincial 
jurisdiction,  the  courts  may  rule  that  the 
interests  of  justice  require  the  admission  of 
the  student  record.  For  example,  a 
student's  record  may  be  viewed  as 
essential  in  proceedings  brought  by  the 
Children's  Aid  Society  to  remove  a child 
from  his  or  her  abusive  family 
situation120. 

(d)  The  handling  of  other  confidential 
information 

Educators  may  be  privy  to  confidential 
information  that  is  not  contained  in  a 
student  record.  Generally  speaking,  if  a 
student  provides  information  in 
confidence  or  if  an  educator  agrees  to 
maintain  confidentiality,  the  information 
must  not  be  voluntarily  disclosed  without 
the  student's  permission.  For  example,  if  a 
student  seeks  alcohol  or  drug  counseling 
which  is  being  offered  on  a confidential 
basis,  the  counsellor  cannot  pass  this 
information  on  to  any  other  school 
officials  or  to  the  student7 s parents.  It 
would  appear  that  a school  board  can  offer 
counseling  services  on  a confidential  basis 
to  a minor,  provided  the  minor  is  capable 
of  understanding  the  nature  " r service. 
If  the  counsellor  thinks  the  student's 
family  should  be  involved,  he  or  she  may 
ask  the  student  for  permission  to  involve 
them.  A school  board  could  choose  not  to 
offer  alcohol  or  drug  counseling  services 
without  parental  approval.  Regardless  of 
the  specific  policies  adopted,  school 
officials  must  honour  the  confidentiality 
commitments  they  make. 


"If  a student 
seeks  alcohol  or 
drug  counseling 
which  is  being 
offered  on  a 
confidential 
basis,  the  coun- 
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mation on  to  any 
other  school 
officials  or  to  the 
student's 
parents." 
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. 


Duty  to  report  crime 

Unless  required  by  statute,  individuals 
have  no  general  legal  obligation  to  report 
federal  or  provincial  offences,  to  assist  the 
police,  or  to  answer  police  questions121. 
With  the  exception  of  high  treason,  the 
Criminal  Code  does  not  require  citizens  to 
report  federal  crimes122.  There  are  several 
provincial  reporting  obligations,  but  few 
deal  with  penal  matters.  Thus,  educators 
are  rarely  required  to  report  offences. 
There  is  nothing  preventing  educators 
from  reporting  crimes  to  the  police 
provided  the  information  was  not 
obtained  in  confidence.  Although  a person 
may  lawfully  refuse  to  answer  police 
questions,  lying  or  consciously  misleading 
the  police  may  constitute  the  federal 
criminal  offence  of  obstructing  an  officer 
in  the  execution  of  his  or  her  duty123. 

Other  reporting  obligations  and 
affirmative  duties 

School  authorities  should  not  create  the 
impression  that  confidential  student 
information  will  never  be  released.  Aside 
from  disclosure  through  court 
proceedings,  provincial  law  imposes 
several  statutory  obligations  on  educators 
to  report  information  to  provincial 
officials.  Moreover,  in  some  limited 
circumstances,  an  educator  may  face  civil 
liability  for  failure  to  report  certain 
information. 

The  Education  Act  imposes  several 
different  reporting  obligations  on  school 
officials.  For  example,  principals  must 
report  to  the  board  and  health  officials  any 
suspicions  about  infectious  or  contagious 
diseases  in  the  school124.  If  a principal 
suspends  a student,  the  reasons  for  the 
suspension  must  be  reported  to  the 
student,  the  student's  teachers,  the 
student's  parents  or  guardians,  and  to  the 
board  and  other  school  officials125.  Finally, 
the  Regulations  provide  that  a principal 
must  report  any  serious  neglect  of  duty  or 
infraction  of  a school  rule  to  an  adult 


student  or  to  the  student's  parents  if  the 
student  is  a minor126. 

The  Child  and  Family  Services  Act 
requires  teachers  and  principals  to  report 
any  case  of  suspected  child  abuse122.  The 
term  abuse  is  broadly  defined  and  the 
reporting  obligation  includes  abuse  that 
has  occurred  in  the  past125.  Furthermore, 
this  reporting  obligation  takes  precedence 
over  any  conflicting  provisions  of  other 
provincial  statutes129.  Consequently, 
despite  the  confidentiality  and  secrecy 
obligations  of  the  Education  Act,  school 
officials  must  report  any  suspected  cases 
of  child  abuse  to  the  appropriate 
Children's  Aid  Society.  Failure  to  do  so 
constitutes  a provincial 
offence1 30.Traditionally,  the  law  did  not 
require  an  individual  to  control  the 
conduct  of  another  in  order  to  protect  that 
individual  or  others  who  may  be 
foreseeably  endangered131.  In  other 
words,  the  law  did  not  make  you  your 
"brother's  keeper".  Nevertheless,  the 
courts  have  recognized  an  increasing 
number  of  special  relationships  in  which 
one  party  will  be  held  civilly  liable  for  the 
conduct  of  another132.  It  is  well 
established  that  such  a special  relationship 
exists  between  school  officials  and 
students133. 

Several  challenging  issues  arise  in 
applying  these  principles  to  alcohol-  and 
drug-related  situations.  First,  a civil  action 
may  be  brought  against  a teacher  for 
negligently  allowing  an  intoxicated 
student  to  participate  in  activities  that 
pose  a foreseeable  risk  of  injury134.  This 
claim  would  likely  succeed  if  the  teacher 
had  been  negligent  in  failing  to  recognize 
that  the  student  was  impaireu.  second,  a 
teacher  may  be  sued  for  turning  away  or 
ejecting  an  intoxicated  student  who 
subsequently  causes  a car  accident  or 
other  mishap.  The  court  would  likely  take 
into  account  factors  such  as  whether  the 
student  was  visibly  intoxicated,  whether 
the  student  was  known  to  be  irresponsible, 
whether  the  teacher  should  have  realized 
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that  the  student  was  driving,  and  whether 
the  teacher  took  reasonable  steps  to 
protect  the  student  Finally,  a teacher  may 
become  aware  that  a student's  alcohol  or 
drug  problem  poses  a serious  threat.  If  the 
student  is  in  serious  danger,  the  matter 
may  have  to  be  reported  to  the 
appropriate  Children's  Aid  Society,  even  if 
the  teacher  had  obtained  the  information 
in  confidence135.  If  the  student  is  16  years 
of  age  or  older,  this  reporting  obligation 
under  the  Child  and  Family  Services  Act 
would  not  apply136.  The  teacher  is  faced 
with  a difficult  choice  in  this  situation.  In 
order  to  protect  the  student,  the  teacher 
may  have  to  breach  his  or  her  promise  of 
confidentiality  and  the  confidentiality 
provisions  of  the  Education  Act.  Although 
it  is  possible,  it  is  most  unlikely  that  a 
teacher  would  be  sued  civilly  or 


prosecuted  for  breaching  a student's 
confidence  in  making  an  honest  and 
reasonable  attempt  to  protect  him  or  her 
from  an  immediate  threat.  If,  in  the 
alternative,  the  teacher  complies  with  the 
Education  Act  and  honours  his  or  her 
confidentiality  obligations  and  the  student 
is  injured,  the  teacher  may  be  sued  civilly 
for  failing  to  protect  the  student.  Although 
there  have  been  several  successful  suits 
against  American  health  care  professionals 
for  failing  to  act  in  these  types  of 
circumstances13^,  there  have  been  no 
comparable  suits  in  Canada.  While  there  is 
no  clear  legal  answer,  it  is  probably  best  to 
intervene  and  err  on  the  side  of  student 
safety. 
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6 Schools , Courts,  and  the  Charter 
of  Rights  and  Freedoms:  The 
Case  of  R.  v.  J.M.G. 


In  the  previous  sections , we  examined 
educators'  rights , powers  and  obligations 
separately  under  the  Education  Act,  the 
Trespass  to  Property  Act,  the  Criminal 
Code,  other  statutes,  and  the  common  law. 

We  have  changed  the  approach  in  this  section 
to  focus  on  a specif  c case,  namely  R.  v. 
J.M.G.1,33-  one  of  the  few  appeal  court  cases 
in  the  area.  This  case  is  important,  because  it 
illustrates  the  relationship  between  educators' 
various  powers,  explains  the  impact  of  the 
Canadian  Charter  of  Rights  and 
Freedoms,  and  suggests  that  the  courts  will 
give  school  officials  a relatively  free  hand 
under  the  Education  Act  to  respond  to 
alcohol  and  drug  problems. 

Facts  and  issues  in  R.  v.  JM.G. 

In  this  case,  the  principal  was  told  that  a 
student,  identified  in  the  law  report  as 
J.M.G.,  was  seen  putting  drugs  in  his  sock 
just  prior  to  class.  The  principal  contacted 
a police  officer  and  another  principal  for 
advice  on  how  to  handle  the  matter.  The 
principal  then  went  to  J.M.G/s  class  and 
asked  him  to  come  to  the  office.  Once  in 
his  office,  the  principal  informed  J.M.G.  of 
the  allegation  and  requested  that  he 
remove  his  shoes  and  socks.  During  this 
process  J.M.G.  managed  to  swallow  a 
hand-rolled  cigarette  which  was  presumed 
to  contain  marijuana.  However,  some 
marijuana  wrapped  in  foil  was  seized 
from  J.M.G/s  right  sock  or  pant  leg.  It  was 
only  after  J.M.G.  swallowed  some  of  the 
evidence  that  the  principal  decided  to 
hand  the  case  over  to  the  police.  The 
principal  called  the  police,  who  arrested 
J.M.G.  for  possession  of  a narcotic  and 


informed  him  of  his  right  to  counsel^9. 

J.M.G.  was  tried  under  the  provisions  of 
the  Young  Offenders  Acf140,  convicted,  and 
fined  $25.  He  appealed  to  the  Divisional 
Court  which  overturned  the  conviction  on 
the  basis  that  the  marijuana  had  been 
seized  in  violation  of  the  Charter  and  was 
inadmissible  in  evidence.  The  prosecutor 
appealed  the  Divisional  Court's  decision 
to  the  Ontario  Court  of  Appeal. 

The  Court  of  Appeal  had  to  resolve 
three  issues.  First,  did  the  principal  violate 
section  8 of  the  Charter  which  prohibits 
unreasonable  search  and  seizure?  Second, 
did  the  principal  violate  section  KXb)  of 
the  Charter  by  detaining  J.M.G.  without 
informing  him  of  his  right  to  counsel? 
Third,  if  J.M.G/s  rights  were  violated, 
should  the  marijuana  that  was  seized  be 
excluded  from  evidence?  Section  24(2)  of 
the  Charter  requires  that  evidence  seized  in 
violation  of  the  Charter  be  excluded  if  its 
admission  into  evidence  would,  in  all  of 
the  circumstances  of  the  case,  bring  the 
administration  of  justice  into  disrepute.  In 
resolving  these  issues,  the  Court  of  Appeal 
discussed  at  length  the  powers  of  school 
officials  under  the  Education  Act. 

A principal's  powers  of 
investigation 

The  Court  stated  that  the  Education  Act 
imposed  on  the  principal  a duty  to 
maintain  order  and  discipline  and  that  he 
would  have  breached  this  duty  if  he  had 
ignored  the  allegation.  The  principal  might 
also  have  breached  his  duty  if  he  had 
called  in  the  police  at  this  point  without 
investigating  the  matter  himself.  The 
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Court  clearly  expected  school  officials  to 
use  their  judgment  in  deciding  whether  to 
involve  the  police  in  minor  offences  and 
viewed  some  drug  offences  as  falling 
within  this  category. 

With  respect  to  the  nature  of  the  infraction, 
it  is  suggested  that  the  principal  should 
have  turned  the  whole  matter  over  to  the 
police  upon  his  initial  receipt  of  the  report. 
There  may  indeed  be  circumstances  where 
that  would  be  advisable.  For  instance,  the 
crime  might  be  so  obvious  and  so  heinous 
that  police  participation  was  inevitable. 

But  those  circumstances  did  not  exist  here. 
There  was  no  indication  of  the  extent  of  the 
crime;  nor  was  there  any  certainty  that  an 
offence  had  actually  occurred.... 

...In  my  view,  calling  the  police  initially 
would  have  been  quite  unnecessary  and 
might  even  have  amounted  to  a dereliction 
of  duty.  The  offence  was  a very  serious 
breach  of  discipline  but  in  an  absolute 
sense,  as  the  small  fine  would  indicate,  it 
was  not  a crime  of  great  magnitude.  A 
principal  has  a discretion  in  many  minor 
offences  whether  to  deal  with  the  matter 
himself,  whether  to  consult  the  child's 
parents  and  whether  to  call  in  the  law 
enforcement  authorities.  He  cannot 
exercise  that  discretion  until  he  knows  the 
nature  and  extent  of  the  offence 141 . 

Thus,  it  was  incumbent  upon  the  principal 
to  investigate  the  allegation  and  then 
decide  on  an  appropriate  course  of 
conduct.  As  far  as  the  Court  of  Appeal 
was  concerned,  the  principal  was 
exercising  his  investigatory  powers  under 
the  Education  Act  in  bringing  J.M.G.  to  his 
office,  requesting  that  he  remove  his  shoes 
and  socks,  and  in  seizing  the  marijuana142. 
This  characterization  of  the  principal's 
conduct  as  an  internal  disciplinary  matter 
greatly  influenced  the  Court's  analysis  of 
the  other  issues. 


Was  the  search  unreasonable? 

The  Court  emphasized  that  the  principal 
searched  J.M.G.  as  part  of  his  effort  to 
confirm  or  negate  an  allegation,  which  he 
had  a duty  to  investigate.  A credible 
allegation  had  been  made  against  an 
individual  student  concerning  a specific 
offence.  The  case  did  not  involve  random 
search  or  speculation  about  a student  who 
was  thought  to  be  involved  in  drug  use. 
The  search  served  a legitimate  purpose, 
was  founded  on  reasonable  grounds,  was 
conducted  in  a reasonable  fashion,  and 
was  not  overly  intrusive143.  On  this  basis, 
the  Court  concluded  that  the  search  was 
"eminently  reasonable,"  and  thus  did  not 
violate  section  8 of  the  Charter. 

Did  the  principal  violate  J.M.G/s 
right  to  counsel? 

Section  10(b)  of  the  Charter  provides  that 
"everyone  has  the  right  on  arrest  or 
detention  to  retain  and  instruct  counsel 
without  delay  and  to  be  informed  of  that 
right."  The  Court  of  Appeal  concluded 
that  the  principal  did  not  arrest  or  detain 
J.M.G.,  at  least  not  in  the  sense  meant  by 
the  Charter.  It  reasoned  that  J.M.G.  was 
already  under  a detention  of  sorts  by 
virtue  of  his  school  attendance.  The  Court 
stated  at  page  284: 

He  was  subject  to  the  discipline  of  the 
school , and  required  by  the  nature  of  his 
attendance  to  undergo  any  reasonable 
disciplinary  or  investigative  procedure. 

The  search  here  was  but  an  extension  of 
normal  discipline  such  as,  for  example,  the 
requirement  to  stay  after  school  or  to  do 
extra  assignments  or  the  denial  of 
privileges. 
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This  form  of  detention  under  the 
Education  Act  was  distinguished  from 
detention  that  arises  following  arrest  or 
other  criminal  proceedings.  The  principal 
had  not  changed  J.M.G/S  status  or  the 
nature  of  his  detention  in  taking  him  to  the 
office  and  searching  him.  Since  J.M.G.  was 
not  detained,  in  the  sense  meant  by  the 
Charter 144,  the  principal  was  not  required 
to  inform  him  of  his  right  to  counsel14^. 


Outcome  in  R*  v.  JM.G. 

Since  the  Court  held  that  the  principal  had 
not  violated  J.M.G.'s  rights,  section  24(2) 
of  the  Charter  was  inapplicable  and  the 
marijuana  was  admissible.  Consequently, 
the  Court  of  Appeal  overturned  the 
decision  of  the  Divisional  Court  and 
restored  the  conviction  and  the  sentence 
that  was  imposed  at  trial.  J.M.G. 
subsequently  applied  to  the  Supreme 
Court  of  Canada  to  hear  an  appeal,  but  it 
denied  the  application146. 
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7 Conclusion 


The  purpose  of  this  material  is  to  identify  • 
the  legal  issues  and  explain  the  legal 
principles  which  underlie  a school  alcohol 
and  drug  policy.  Our  analysis  indicates 
that  school  officials  have  ample  legal 
authority  to  implement  such  a policy.  Jt_is^ 
clear  that  the  current  law,  rather  than  • 

constituting  an  obstacle,  provides  strong  vV 
support  for  these  types  of  initiatives. 

Nevertheless,  certain  approaches  seem 
to  generate  fewer  legal  difficulties  than 
others.  In  many  situations  there  is 
overlapping  authority,  and  school  officials 
can  often  respond  to  an  issue  or  incident 
under  either  the  Education  Act  or  under  the 
more  formal  powers  of  the  Criminal  Code, 
the  Trespass  to  Property  Act  or  other  penal 
legislation.  In  such  situations,  it  is 
generally  advisable  for  school  officials  to 
rely  on  the  Education  Act,  rather  than  to 
resort  to  penal  legislation. 

There  are  five  reasons  for  adopting  this 
approach: 

• First,  Canadian  courts  have  broadly 
interpreted  and  applied  the  provisions 
of  the  Education  Act,  whereas  there  is  an 
established  tradition  of  interpreting 
penal  legislation  narrowly  in  the 
interests  of  the  suspect. 

• Second,  educators  are  much  more  likely 
to  understand  what  is  expected  of  them 
under  the  Education  Act  than  to 
appreciate  the  finer  points  of  the 
Criminal  Code,  the  Trespass  to  Property 
Act  or  other  penal  legislation. 

• Third,  as  the  cases  of  R . v.  JM.G . and  R. 
v.  Lerke  illustrate,  a principal  acting 
pursuant  to  the  Education  Act  will  not 
face  the  same  Charter  problems  as  a 
principal  acting  pursuant  to  penal 
legislation. 


Fourth,  in  addition  to  complying  with 
the  Charter,  a principal  or  teacher  who 
arrests  a student  must  call  in  the  police. 
Once  the  police  are  involved,  they  are 
responsible  for  deciding  how  the  case 
will  be  handled. 

Finally,  if  educators  rely  too  heavily  on 
their  penal  authority,  which  puts  them 
in  an  adversarial  position  with  their 
students,  they  may  undermine  the 
prevention  and  early  intervention 
components  of  their  alcohol  and  drug 
policy. 

It  is  appropriate  at  this  point  to  return  to 
our  basic  theme.  The  current  law  enables 
educators  to  respond  to  alcohol  and  drug 
problems  in  the  school.  Although  some  of 
the  legal  issues  are  complex,  there  are  no 
insurmountable  legal  obstacles  to 
implementing  the  three  components  of  a 
comprehensive  alcohol  and  drug  policy. 
The  real  challenge  for  educators  is  to  use 
their  legal  authority  with  restraint  in  an 
effort  to  balance  these  three  components 
while  maintaining  the  type  of  positive 
educational  environment  which  is 
essential  to  the  policy's  overall  success. 
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